
























































6. The parties cannot come to an agreement as to how to handle the sharing of
responsibilities with respect to the fence that John Gaither has proposed to build.

7. The fence traces, for the most part, the common boundary of Robert Lucian and
John Gaither at the above described location.

The County Commissioners observed and found the following additional conditions to
exist:

1. The South half of the fence along the common boundary is a sufficient fence
meeting at least the minimum requirements of Kansas law.

2. The North half of the fence along the common boundary is not a sufficient
fence meeting at least the minimum requirements of Kansas law. This fence is built
along a hedgerow, has insufficient height, insufficient strands of fencing, does not exist in

some places, and does not always trace the North half of the aforesaid common boundary
without significant variation.

3. Jim Lucian stated that he hunts on his property, is concerned about erosion if
the hedgerow along the common boundary is removed, conducts farming operations on
this property, and has Walnut trees that would lose protection from strong winds if the
hedgerow is removed to construct the fence, and the trees along the fence row have their
own value.

4. John Gaither announced that he wishes to conduct cattle operations in his
subject property and that enclosure with a sufficient fence is needed.

5. There is a need to remove the hedgerow along the common boundary so that a
sufficient fence can be constructed on the North half of the common boundary. The
current fence is not kept in good repair, and the parties have not otherwise agreed to not
keep it in good repair.

6. Robert Lucian’s land sharing the common boundary is not otherwise fenced on
its other boundaries that are not the common fence of Robert Lucian and John Gaither.

7. John Gaither’s land sharing the common boundary is otherwise fenced on its
other boundaries that are not the common boundary of Robert Lucian and John Gaither.

8. K.S.A. 29-309 requires Robert Lucian to contribute to the partition fence as he
uses his land otherwise than in common. Robert Lucian conducts farming operations on
his property herein.



9. That John Gaither's proposal for a new fence to be constructed upon the
common boundary is as stated in a letter written by Kevin Cure, legal counsel to the
Board of County Commissioners, dated January 10, 2011, that was previously provided
to Robert Lucian and to which Robert Lucian rejected the proposal. This letter is
incorporated into these findings as though fully set forth herein.

10. That John Gaither shall be responsible for the maintenance of the recently
constructed fence along the South half of the aforesaid common boundary. That such
fence is sufficient in its current state.

11. That Robert Lucian shall be responsible for the maintenance of a sufficient
fence along the North half of the aforesaid common boundary as such fence is not
sufficient in its current state.

12. It is unlikely that Robert Lucian would promptly commence and complete the
maintenance of the portion of the fence along the common boundary assigned to him as
aforesaid based upon previous history of dealings concerning this controversy between
adjoining landowners.

13. That John Gaither shall commence and perform with due diligence the
removal of the hedgerow along the common boundary, and replace the remnants of the
existing partition fence, with a new fence of the quality as stated in the aforementioned
January 10, 2011, letter. Mr. Gaither shall also place one-half of the trees removed on
each side of the common boundary.

14. The actual costs to be assigned to Robert Lucian of such removal of the
hedgerow and construction of the new fence shall not exceed the following: bulldozing
costs of $600.00, material of $900.00, and labor to construct the fence of $600.00. Any
excess costs shall be paid for by John Gaither over the said sums. The actual cost to be
assigned to Robert Lucian, as aforesaid, shall become a lien against the property on the
West side of the aforementioned common boundary until satisfied.

15. Thereafter, any owner of the East half of the land along the common boundary
shall be responsible for the maintenance of the North half of the aforesaid fence.

16. Thereafter, any owner of the West half of the land along the common

boundary shall be responsible for the maintenance of the South half of the aforesaid
fence.

On April 18, 2011, the Board met in regular session, and after considering all the
information provided to it, approves the above findings, provided that the following
exception and modification thereto is made to accurately reflect the intended conclusion



of the Board, and to assure a fair and just result. Paragraph 14 above is modified to read
“east” rather than “west”, as follows:

“14. The actual costs to be assigned to Robert Lucian of such removal of
the hedgerow and construction of the new fence shall not exceed the following:
bulldozing costs of $600.00, material of $900.00, and labor to construct the fence of
$600.00. Any excess costs shall be paid for by John Gaither over the said sums. The
actual cost to be assigned to Robert Lucian, as aforesaid, shall become a lien against the
property on the East side of the aforementioned common boundary until satisfied.”

The above findings are incorporated by reference and made the final order of the
Board. These findings shall become official minutes of the Board. Such findings shall
be recorded in the Office of the Register of Deeds of Cherokee County, Kansas, and be
binding upon all successors in interest to the parties hereto.
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